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(c) Losses from casualty or theft dur-
ing the administration of the estate
(section 2054);

(d) Charitable transfers (section 2055);
and

(e) The marital deduction (section
2056).

See section 2106 and the regulations
thereunder for the computation of the
taxable estate of a decedent who was
not a citizen or resident of the United
States. See also §1.642(g)-1 of this chap-
ter concerning the disallowance for in-
come tax purposes of certain deduc-
tions allowed for estate tax purposes.

§20.2052-1 Exemption.

An exemption of $60,000 is allowed as
a deduction under section 2052 from the
gross estate of a decedent who was a
citizen or resident of the United States
at the time of his death. For the
amount of the exemption allowed as a
deduction from the gross estate of a de-
cedent who was a nonresident not a cit-
izen of the United States, see para-
graph (a)(3) of §20.2106-1.

§20.2053-1 Deductions for expenses,
indebtedness, and taxes; in general.

(a) General rule. In determining the
taxable estate of a decedent who was a
citizen or resident of the United States
at the time of his death, there are al-
lowed as deductions under section 20563
(a) and (b) amounts falling within the
following two categories (subject to the
limitations contained in this section
and in §§20.2053-2 through 20.2053-9):

(1) First category. Amounts which are
payable out of property subject to
claims and which are allowable by the
law of the jurisdiction, whether within
or without the United States, under
which the estate is being administered
for—

(i) Funeral expenses;

(ii) Administration expenses;

(iii) Claims against the estate (in-
cluding taxes to the extent set forth in
§20.2053-6 and charitable pledges to the
extent set forth in §20.2053-5); and

(iv) Unpaid mortgages on, or any in-
debtedness in respect of, property, the
value of the decedent’s interest in
which is included in the value of the
gross estate undiminished by the mort-
gage or indebtedness.

§20.2053-1

As used in this subparagraph, the
phrase ‘‘allowable by the law of the ju-
risdiction” means allowable by the law
governing the administration of dece-
dents’ estates. The phrase has no ref-
erence to amounts allowable as deduc-
tions under a law which imposes a
State death tax. See further §§20.2053-2
through 20.20563-7.

(2) Second category. Amounts rep-
resenting expenses incurred in admin-
istering property which is included in
the gross estate but which is not sub-
ject to claims and which—

(i) Would be allowed as deductions in
the first category if the property being
administered were subject to claims;
and

(ii) Were paid before the expiration of
the period of limitation for assessment
provided in section 6501.

See further §20.2053-8.

(b) Provisions applicable to both cat-
egories—(1) In general. If the item is not
one of those described in paragraph (a)
of this section, it is not deductible
merely because payment is allowed by
the local law. If the amount which may
be expended for the particular purpose
is limited by the local law no deduction
in excess of that limitation is permis-
sible.

(2) Effect of court decree. The decision
of a local court as to the amount and
allowability under local law of a claim
or administration expense will ordi-
narily be accepted if the court passes
upon the facts upon which deduct-
ibility depends. If the court does not
pass upon those facts, its decree will, of
course, not be followed. For example, if
the question before the court is wheth-
er a claim should be allowed, the de-
cree allowing it will ordinarily be ac-
cepted as establishing the validity and
amount of the claim. However, the de-
cree will not necessarily be accepted
even though it purports to decide the
facts upon which deductibility depends.
It must appear that the court actually
passed upon the merits of the claim.
This will be presumed in all cases of an
active and genuine contest. If the re-
sult reached appears to be unreason-
able, this is some evidence that there
was not such a contest, but it may be
rebutted by proof to the contrary. If
the decree was rendered by consent, it
will be accepted, provided the consent
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was a bona fide recognition of the va-
lidity of the claim (and not a mere
cloak for a gift) and was accepted by
the court as satisfactory evidence upon
the merits. It will be presumed that
the consent was of this character, and
was so accepted, if given by all parties
having an interest adverse to the
claimant. The decree will not be ac-
cepted if it is at variance with the law
of the State; as, for example, an allow-
ance made to an executor in excess of
that prescribed by statute. On the
other hand, a deduction for the amount
of a bona fide indebtedness of the dece-
dent, or of a reasonable expense of ad-
ministration, will not be denied be-
cause no court decree has been entered
if the amount would be allowable under
local law.

(3) Estimated amounts. An item may
be entered on the return for deduction
though its exact amount is not then
known, provided it is ascertainable
with reasonable certainty, and will be
paid. No deduction may be taken upon
the basis of a vague or uncertain esti-
mate. If the amount of a liability was
not ascertainable at the time of final
audit of the return by the district di-
rector and, as a consequence, it was
not allowed as a deduction in the audit,
and subsequently the amount of the li-
ability is ascertained, relief may be
sought by a petition to the Tax Court
or a claim for refund as provided by
sections 6213(a) and 6511, respectively.

(c) Provision applicable to first category
only. Deductions of the first category
(described in paragraph (a)(1) of this
section) are Ilimited under section
2053(a) to amounts which would be
property allowable out of property sub-
ject to claims by the law of the juris-
diction under which the decedent’s es-
tate is being administered. Further,
the total allowable amount of deduc-
tions of the first category is limited by
section 2053(c)(2) to the sum of—

(1) The value of property included in
the decedent’s gross estate and subject
to claims, plus

(2) Amounts paid, out of property not
subject to claims against the dece-
dent’s estate, within 9 months (15
months in the case of the estate of a
decedent dying before January 1, 1971)
after the decedent’s death (the period
within which the estate tax return
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must be filed under section 6075), or
within any extension of time for filing
the return granted under section 6081.

The term ‘‘property subject to claims”
is defined in section 2053(c)(2) as mean-
ing the property includible in the gross
estate which, or the avails of which,
under the applicable law, would bear
the burden of the payment of these de-
ductions in the final adjustment and
settlement of the decedent’s estate.
However, for the purposes of this defi-
nition, the value of property subject to
claims is first reduced by the amount
of any deduction allowed under section
2054 for any losses from casualty or
theft incurred during the settlement of
the estate attributable to such prop-
erty. The application of this paragraph
may be illustrated by the following ex-
amples:

Example (1). The only item in the gross es-
tate is real property valued at $250,000 which
the decedent and his surviving spouse held as
tenants by the entirety. Under the local law
this real property is not subject to claims.
Funeral expenses of $1,200 and debts of the
decedent in the amount of $1,500 are allow-
able under local law. Before the prescribed
date for filing the estate tax return, the sur-
viving spouse paid the funeral expenses and
$1,000 of the debts. The remaining $500 of the
debts was paid by her after the prescribed
date for filing the return. The total amount
allowable as deductions under section 2053 is
limited to $2,200, the amount paid prior to
the prescribed date for filing the return.

Example (2). The only two items in the
gross estate were a bank deposit of $20,000
and insurance in the amount of $150,000. The
insurance was payable to the decedent’s sur-
viving spouse and under local law was not
subject to claims. Funeral expenses of $1,000
and debts in the amount of $29,000 were al-
lowable under local law. A son was executor
of the estate and before the prescribed date
for filing the estate tax return he paid the
funeral expenses of $9,000 of the debts, using
therefor $5,000 of the bank deposit and $5,000
supplied by the surviving spouse. After the
prescribed date for filing the return, the ex-
ecutor paid the remaining $20,000 of the
debts, using for that purpose the $15,000 left
in the bank account plus an additional $5,000
supplied by the surviving spouse. The total
amount allowable as deductions under sec-
tion 2053 is limited to $25,000 ($20,000 of prop-
erty subject to claims plus the $5,000 addi-
tional amount which, before the prescribed
date for filing the return, was paid out of
property not subject to claims).

(d) Disallowance of double deductions.
See section 642(g) and §1.642(g)-1 with

374



Internal Revenue Service, Treasury

respect to the disallowance for income
tax purposes of certain deductions un-
less the right to take such deductions
for estate tax purposes is waived.

[T.D. 6296, 23 FR 4529, June 24, 1958, as
amended by T.D. 7238, 37 FR 28719, Dec. 29,
1972]

§20.2053-2 Deduction for funeral ex-
penses.

Such amounts for funeral expenses
are allowed as deductions from a dece-
dent’s gross estate as (a) are actually
expended, (b) would be properly allow-
able out of property subject to claims
under the laws of the local jurisdiction,
and (c) satisfy the requirements of
paragraph (c) of §20.2053-1. A reason-
able expenditure for a tombstone,
monument, or mausoleum, or for a bur-
ial lot, either for the decedent or his
family, including a reasonable expendi-
ture for its future care, may be de-
ducted under this heading, provided
such an expenditure is allowable by the
local law. Included in funeral expenses
is the cost of transportation of the per-
son bringing the body to the place of
burial.

§20.2053-3 Deduction for expenses of
administering estate.

(a) In general. The amounts deduct-
ible from a decedent’s gross estate as
“administration expenses’ of the first
category (see paragraphs (a) and (c) of
§20.2053-1) are limited to such expenses
as are actually and necessarily, in-
curred in the administration of the de-
cedent’s estate; that is, in the collec-
tion of assets, payment of debts, and
distribution of property to the persons
entitled to it. The expenses con-
templated in the law are such only as
attend the settlement of an estate and
the transfer of the property of the es-
tate to individual beneficiaries or to a
trustee, whether the trustee is the ex-
ecutor or some other person. Expendi-
tures not essential to the proper settle-
ment of the estate, but incurred for the
individual benefit of the heirs,
legatees, or devisees, may not be taken
as deductions. Administration expenses
include (1) executor’s commissions; (2)
attorney’s fees; and (3) miscellaneous
expenses. Each of these classes is con-
sidered separately in paragraphs (b)
through (d) of this section.

§20.2053-3

(b) Executor’s commissions. (1) The ex-
ecutor or administrator, in filing the
estate tax return, may deduct his com-
missions in such an amount as has ac-
tually been paid or in an amount which
at the time of filing the estate tax re-
turn may reasonably be expected to be
paid, but no deduction may be taken if
no commissions are to be collected. If
the amount of the commissions has not
been fixed by decree of the proper
court, the deduction will be allowed on
the final audit of the return, to the ex-
tent that all three of the following con-
ditions are satisfied:

(i) The district director is reasonably
satisfied that the commissions claimed
will be paid;

(ii) The amount claimed as a deduc-
tion is within the amount allowable by
the laws of the jurisdiction in which
the estate is being administered; and

(iii) It is in accordance with the usu-
ally accepted practice in the jurisdic-
tion to allow such an amount in es-
tates of similar size and character.

If the deduction is disallowed in whole
or in part on final audit, the disallow-
ance will be subject to modification as
the facts may later require. If the de-
duction is allowed in advance of pay-
ment and payment is thereafter
waived, it shall be the duty of the ex-
ecutor to notify the district director
and to pay the resulting tax, together
with interest.

(2) A bequest or devise to the execu-
tor in lieu of commissions is not de-
ductible. If, however, the decedent
fixed by his will the compensation pay-
able to the executor for services to be
rendered in the administration of the
estate, deduction may be taken to the
extent that the amount so fixed does
not exceed the compensation allowable
by the local law or practice.

(3) Except to the extent that a trust-
ee is in fact performing services with
respect to property subject to claims
which would normally be performed by
an executor, amounts paid as trustees’
commissions do not constitute ex-
penses of administration under the
first category, and are only deductible
as expenses of the second category to
the extent provided in §20.2053-8.

(c) Attorney’s fees. (1) The executor or
administrator, in filing the estate tax
return, may deduct such an amount of
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